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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.
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In the Matter of Judicial D sciplinary
Proceedi ngs Agai nst the Honorable David T.
Prosser, Jr.

W sconsi n Judi cial Comn ssi on, FI LED

Conpl ai nant, MAY 1, 2012

V. Di ane M Frengen

Clerk of Supreme Court

The Honorable David T. Prosser, Jr.,

Respondent .

MVEMORANDUM DECI SI ON OF
JUSTI CE PATI ENCE DRAKE ROGGENSACK

Bef ore Patience Drake Roggensack, J.

M1 On April 17, 2012, Justice David T. Prosser's
Attorney, Kevin P. Reak, wote and asked ne to disqualify nyself
from participation in the above-captioned matter, asserting that
| am a nmaterial wtness. Because Attorney Reak is the attorney
of record for Justice Prosser in this proceeding and because his

letter was copied to the Cerk of the Supreme Court and counsel
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for the Judicial Comm ssion, | have interpreted Attorney Reak's
April 17 letter as a nmotion for nme to self-disqualify from
participation in the above-captioned proceeding, pursuant to

Ws. Stat. § 757.19(2)(b) (2009-10).1 On Justice Prosser's

behalf, it is alleged that because |I am "a 'material wtness'
who was present at events on February 10, 2010, and . . . on
June 13, 2011," | am disqualified by law from participation in

t he pendi ng proceedi ng.
12 The Judicial Commssion has filed no response to
Justice Prosser's notion.? Accordingly, | have thoroughly

researched what the law requires of nme upon receipt of Justice

Prosser's notion, and | conclude that | am disqualified by |aw
from participating in the above-captioned proceeding. In
particular, | conclude that | have no choice but to disqualify

nyself due to Ws. Stat. § 757.19(2)(b), which requires self-
disqualification when a justice is a material wtness in a
matter pendi ng before the suprene court.

13 Further, | have investigated the common |aw doctrine

known as the Rule of Necessity. The Rule of Necessity provides

L' Al further references to the Wsconsin Statutes are to
t he 2009-10 version unl ess otherw se indicated.

2 0n April 12, 2012, Justice Prosser noved Chief Justice
Shirley S. Abrahanmson and Justice Ann Walsh Bradley to
disqualify thenselves from participation in the pending
proceeding. On April 25, 2012, Justice Prosser noved Justice N
Patrick Crooks to disqualify hinmself from further participation.
The Judicial Comm ssion has not responded to Justice Prosser's
notions to disqualify Chief Justice Abrahanmson, Justice Bradley
or Justice Crooks.
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that there are certain circunstances wherein a justice, who is
otherwi se disqualified because of a personal interest in the
outcone of the proceeding, nay participate. However, when the
di squalifying event is the status of the justice as a nmateria
witness in the pending proceeding, | conclude that the Rule of
Necessity cannot trunp the mandatory directive of t he
| egi sl ature. In that circunstance, the justice is disqualified
by law pursuant to Ws. Stat. § 757.19(2)(b). Accordingly, |
grant Justice Prosser's notion, and hereby disqualify nyself
fromjudicial participation in the above-captioned proceedi ng.
| . BACKGROUND?

14 On or about February 10, 2010, at a neeting of the
suprene court, | heard what was said by Chief Justice Shirley S.
Abr ahanson and Justice Prosser, a part of which is referenced in
paragraph 15 of the Conplaint in the above-captioned matter.

15 On June 13, 2011, | was present at an incident
involving Justice Ann Walsh Bradley and Justice Prosser. I
observed the actions of both Justice Bradley and Justice
Prosser. Allegations about the June 13 incident are a basis of
the Conplaint in the above-capti oned matter.

16 On June 15, 2011, in the suprene court's conference
room | gave an oral statenment to Capitol Police Chief Charles

Tubbs about the June 13 interaction between Justice Bradley and

3 The facts set out in this section are found in police
reports made public during the course of the investigation by
the Dane County Sheriff's Departnent and from all egations of the
pendi ng conplaint in this proceeding.
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Justice Prosser. On July 1, 2011, in ny suprene court chanbers,
| gave a statenent to Dane County Sheriff's Departnent's
i nvestigators about the June 13 interaction between Justice
Bradl ey and Justice Prosser. My statenents to Police Chief
Tubbs and to the investigators from the Dane County Sheriff's
Departnent were based on ny personal observations of the June 13
i nci dent.
[1. DI SCUSSI ON
A.  Ceneral Principles

17 A decision on Justice Prosser's disqualification
nmotion requires nme to interpret and apply Ws. St at .
8§ 757.19(2)(b) and to evaluate the applicability of the comon
| aw doctrine known as the Rule of Necessity to the pending
not i on. Statutory interpretation and application present

questions of |aw Watton v. Hegerty, 2008 W 74, 914, 311

Ws. 2d 52, 751 N W2d 369. Whet her the Rule of Necessity nay
be applied to override the legislature's directive in
8§ 757.19(2)(b) that would otherwi se mandate ny disqualification
from judicial involvenment in this mtter, also presents a

question of |aw. See State ex rel. Cook v. Houser, 122 Ws.

534, 577, 100 NNW 964 (1904).
18 Statutory interpretation begins with the words chosen
by the legislature in order to determne the neaning of the

statute. State ex rel. Kalal v. Crcuit Court for Dane Cnty.,

2004 W 58, 145, 271 Ws. 2d 633, 681 N. W2d 110. The cont ext
in which words are used assist in determning a statute's
meani ng. | d., 946. "Statutory |anguage is given its common,

4
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ordinary, and accepted neaning . . . ." Id., Y45. At tines, a

dictionary may be an aid in interpreting statutory words. OCnty.

of Dane v. LIRC, 2009 W 9, 19123, 315 Ws. 2d 293, 759 N W2d

571.
B. Wsconsin Stat. 8§ 757.19(2)(b)

19 Justice Prosser contends that | am a material wtness
who may be called to testify about events that form the bases
for the Conplaint now pending before the suprenme court. He
asserts that ny status as a material wtness results in ny being
disqualified by Ws. Stat. 8§ 757.19(2)(b) from participating in
this proceeding. As a threshold matter, his contention requires
me to determne whether § 757.19(2)(b) applies to justices on
the suprene court.

110 Wsconsin Stat. 8 757.19(1) answers that question.
Subsection (1) provides that the term "judge" as enployed in
8 757.19 "includes the suprene court justices, court of appeals
judges, circuit court judges and nunicipal judges."” Therefore
by its plain terns, 8 757.19(2)(b) applies to ne as a justice of
the suprene court.

11 Because it is alleged that | am disqualified by |aw
pur suant to W s. St at. 8§ 757.19(2)(b), I consi der
8§ 757.19(2)(b), which provides:

(2) Any judge shall disqualify hinself or herself
from any civil or crimnal action or proceeding when
one of the follow ng situations occurs:

(b) Wen a judge is a party or a nmaterial
W tness, except that a judge need not disqualify

5
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hinmself or herself if the judge determ nes that any
pl eading purporting to nake him or her a party is
fal se, sham or frivol ous.

Subsecti on (2)(b) prohi bits participation in a pending

proceeding if the justice is a "material witness." Accordingly,
| nmust determ ne whether | fit wthin the category of "material
W t ness. "

12 Not every witness to an event is a material w tness as
that termis used in Ws. Stat. 8 757.19(2)(b). For exanple, in
State v. Hanpton, 217 Ws. 2d 614, 579 N.w2d 260 (C. App.

1998), Hanpton contended that the <circuit court judge who
presided at his trial was precluded by 8 757.19(2)(b) from
presiding on remand for an evidentiary hearing to assess whet her
a juror was sleeping during his trial. Id. at 6109. Hanpt on
nmoved the judge who presided at his trial to disqualify herself
because she had noticed the sleepy juror and Hanpton wanted to
question the judge about her observations on renand. Id. at
618.

13 The circuit court judge denied his notion. Id. That
decision was affirmed on appeal because the court of appeals
concluded that the <circuit court judge was not a nmaterial
witness within the meaning of Ws. Stat. 8§ 757.19(2)(b). 1d. at
620. The court of appeals explained that while observing what
occurs in her courtroom technically my mke a judge a
"W tness," that part of a circuit court's function does not
"transformthe trial court into a "material wtness' pursuant to

§ 757.19(2)(b)." 1d.
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114 \Wet her a wtness is a "nmaterial W t ness” S
determined by the nature of the testinony that the witness is
able to provide relative to consequential facts that are in
di spute. As Black's Law Dictionary explains, a material wtness
is a "witness who can testify about matters having sone |ogica

connection wth the consequenti al facts." Black's Law

Dictionary 1741 (9th ed. 2009). A fact 1is mterial or
consequential when it is "significant or essential to the issue
or matter at hand." Id. at 670; see also Ws. Stat. 8§ 904.01;

7 Dani el D. Bl i nka, Wsconsin Practice Series: W sconsi n

Evi dence § 401. 101, at 98-101 (3d ed. 2008).

25 | was a witness to what was said and done at the
events that form the bases for the pending Conplaint. | t
appears that there are factual disputes about what occurred on
June 13, such that testinony about that incident wll be
required in this proceeding.* Accordingly, any testinmony that |
may give wll be directly related to finding consequenti al
facts.

116 At the tinme of ny observations on June 13, | was not
supervising a courtroom such that ny observations would be a
necessary part of ny role as a judge in a trial or a hearing.

Nor were ny observations on June 13 a necessary part of ny

“It is not clear to me whether there are factual disputes
about what occurred on or about February 10, 2010.
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duties as a suprene court justice.® Therefore, | conclude that |
am a material witness for the June 13 incident that forns a
basis for the pendi ng Conpl aint.

17 Even though | am a material wtness to the June 13
incident that underlies the pending matter, the |egislature has
established conditions wunder which ny obligation for self-
di squalification can be waived. Those provisions are set out in

Ws. Stat. 8 757.19(3), which provides:

Any disqualification that may occur under sub.
(2) may be waived by agreenent of all parties and the
judge after full and conplete disclosure on the record
of the factors creating such disqualification

Because Justice Prosser has noved nme to disqualify nyself, it is
apparent that he is not waiving ny obligation for self-
disqualification in the pending matter. Therefore, 8§ 757.19(3)
does not apply to ny deci sion.

118 The standard for determ ning whether disqualification
is required by Ws. Stat. § 757.19(2)(b) 1is an objective
standard.® See State v. Am TV & Appliance of Mdison, Inc., 151

°> The incident that occurred on or about February 10, 2010,
occurred during an official court conference, and as such, it
may stand on different footing than the incident of June 13,
2011.

® The objective standard that is required by Ws. Stat.
§ 757.19(2)(b) is <contrasted wth the subjective standard
requi red by subsection (2)(g). |In a subjective determ nation of
inmpartiality, the judge decides whether he or she can be
inpartial in a pending proceeding. State v. Am TV & Appliance
of Mdison, Inc., 151 Ws. 2d 175, 186, 443 N.W2d 662 (1989).
When t he statute enpl oys an obj ective standard for

di squalification, the legislature has al r eady made the
determ nation that all judges who come within the subsection's
description are not inpartial. Id.

8
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Ws. 2d 175, 186, 443 N W2d 662 (1989). Therefore, once the
determnation is made that | am a material wtness and that
there has been no waiver of ny obligation to disqualify nyself,
I am disqualified by Jlaw according to the command of
8§ 757.19(2)(b), and may not proceed in a judicial role in this
matter.
C. Rule of Necessity

119 Notwithstanding the above discussion, there are
certain occasions in which a common |aw doctrine known as the
Rule of Necessity nay be applied to permt a judge to
participate in a proceeding fromwhich he or she would ot herw se
be disqualified because of a personal interest in the outconme of
t he pending proceeding. Accordingly, | consider the Rule of
Necessity. The Rule of Necessity provides that if a judge has a
di squalifying personal i nt erest in the outcone of t he
proceeding, and if his or her disqualification would deny a
forum for resolution of the dispute, then there is a potential
that the judge may not be disqualified by his or her personal
i nterest.

120 The common |aw out of which the Rule of Necessity
arose began with the maxim that "no man can be a judge in his

own cause.” In the Matter of the Application of David R Ryers,

72 NY. 1, 5 (1878). Common | aw prevented judges from deci ding
matters when they had a personal interest in the outconme of the
proceedi ng, such as a direct pecuniary interest or a kinship to
one of the parties. Cook, 122 Ws. at 578. It was thought that
permtting judges to preside in matters when their judicial

9
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deci sions woul d benefit or burden the presiding judge would | ead
to biased decisions and deny litigants a fair trial. State ex
rel. Barnard v. Bd. of Educ. of Cty of Seattle, 52 P. 317, 321
(1898).

121 However, there were occasions when the only judge
avai l able had a personal interest in the outcone of the case
and if he were not to participate, no court would decide the
case. That circunstance led to the creation of the Rule of
Necessity. The Rule of Necessity is based on the concept that
the available judge's personal interest in the outcone of the
matter may be of |ess concern than having no court to decide the
i ssue. Ryers, 72 NY. at 5-6 (explaining that the Rule of
Necessity permtted a judge to appoint the condemation
comm ssioners even though he had an interest in the |I|ands
subject to condemation, because w thout his appointnments the
condemmati on coul d not proceed).

22 On occasion, the Wsconsin Suprene Court appears to
have applied the Rule of Necessity to justices' participation in
a matter where all the justices had a personal interest in the

outcone of the controversy. For exanple, in State ex rel.

W ckham v. Nygaard, 159 Ws. 396, 150 N.W 513 (1915), an incone

tax assessnent was |evied on Judge Wckhams salary in 1913 for
incone paid in 1912. Judge Wckham chal | enged the assessnent as
unl awf ul because he was a "state officer." 1d. at 398. At ora
argunment before the suprenme court, the attorney for Judge
W ckham stated that Judge Wckham was waiving any objection to
menbers of the court deciding the case and the Attorney GCenera

10
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expressed no view on whether the State was willing to waive.

Ild. The court explained that:

[t]he nmenbers of this court are not directly
interested in this lawsuit, but it is none the |ess
true that the settlenent of the main question of |aw
involved wll affect the majority of the court. If it
is settled that Judge Wckhanmis salary is exenpt from
assessnment for inconme tax, then the salary of every
other public officer is exenpt during his term where
such term began before the passage of the Incone Tax
Law. The question is: Does the fact that the nenbers
of the court, or a mgjority of them wmy or wll be
affected in a financial way by the decision which the
court is called upon to nake disqualify them from
acting?
| d. The suprenme court concluded that the justices were not

precl uded from deciding the appeal then pending. 1d. at 400.

123 However, the Wsconsin Suprene  Court has not
consistently enployed the Rule of Necessity when all justices
had a personal interest in the outcome of a proceeding. For

exanple, in Mran v. Wsconsin Departnent of Adm nistration, 230

Ws. 2d 103, 603 N.W2d 234 (C. App. 1999), which involved a
challenge to Ws. Stat. 8§ 20.923 that set a cap on judicial
salaries, the suprene court refused the certification, even
t hough the Rule of Necessity was cited to the court as authority
for the justices to act, notw thstanding the justices' personal

interest in the outconme. See Mdran v. Ws. Dep't of Admn., No.

98-3008, 1999 W 274502 (May 6, 1999). Instead, the suprene
court refused the certification and appointed a panel of retired
court of appeal judges to tenmporarily serve on the court of
appeals and decide whether judicial salaries were subject to

limtati on under 8 20.923. Moran, 230 Ws. 2d at 104 n. 1.

11
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24 Having a personal interest in the outcone of a
proceeding nmay be grounded in the financial interest of the
judge or a potential or actual inpact on a famly nenber of the
j udge. In such circunstances, the judge may be predisposed to
decide the proceeding in a way that wll benefit whatever
personal interest he has that will be affected by his judgnent.

125 However, | found no Wsconsin appellate decision where
the Rule of Necessity was applied to permt a judge to
participate in a proceeding when the judge was a nmaterial
W tness, required by statute to recuse hinself or herself. The
absence of such decisions is understandabl e because when a judge
is a material witness, his or her view of the facts upon which
the wultimate | egal decision wll rest are inextricably
intertwned with the judge's personal observations.

26 The concern about enploying a judge who is a nateria
witness to the controversy also bears on the public interest in
mai ntaining a fair, inpartial and neutral judge for all judicial
pr oceedi ngs. Havi ng an unbi ased judge is fundanental to a fair

judicial proceeding. Marshall v. Jerrico, Inc., 446 U S. 238

247 n.9 (1980). Both the public interest and the litigant's
interest require separating the role of a material wtness from
that of the adjudicator who wuses testinony from material
W t nesses to decide the controversy.

27 Stated otherwi se, when material facts are in dispute,
a judge cannot testify to establish his version of the facts and
then use his version of the facts to decide the controversy.
Such a process would be fundanentally unfair, to the parties and

12
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to the public interest. See People ex rel. Pond v. Bd. of Trs.

of Village of Saratoga Springs, 39 NY.S 607, 609 (1896)

(explaining that facts provided by testinony of the accuser
cannot be used by that sane accuser now acting as judge in order
to avoid "suspicion of the fairness and integrity of the judge"
and thereby maintain confidence in judicial decisions).

128 Accordingly, | conclude that the Rule of Necessity
does not negate the legislature's nmndate in Ws. Stat.
8 757.19(2)(b) t hat I "shal | di squal i fy" nmysel f from
participation in the pending proceeding because I am a materi al
W t ness.

I 11. CONCLUSI ON

129 | have thoroughly researched what the |aw requires of
me upon recei pt of Justice Prosser's notion, and | concl ude that
| am disqualified by law from participating in the above-
capti oned proceedi ng. In particular, | conclude that | have no
choice but to disqualify nyself due to the legislative nandate
of W s. St at. 8§ 757.19(2)(b), whi ch requires sel f -
disqualification when a justice is a material wtness in a
matter pendi ng before the suprene court.

130 Further, even though | amthe first justice to respond
to a mtion to disqualify in this proceeding, I have
investigated the common |aw doctrine known as the Rule of
Necessi ty. The Rule of Necessity provides that there are
certain circunstances wherein a justice, who 1is otherw se
disqualified because of a personal interest in the outcone of
t he pr oceedi ng, may partici pate. However, when t he

13
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disqualifying event is the status of the justice as a nmateria
witness in the pending proceeding, | conclude that the Rule of
Necessity cannot trunp the mandatory directive of t he
| egi sl ature. In that circunstance, the justice is disqualified
by law pursuant to Ws. Stat. § 757.19(2)(b). Accordingly, |
grant Justice Prosser's notion, and hereby disqualify nyself

fromjudicial participation in the above-captioned proceedi ng.

14
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